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It is Britain in the year 2020 and the country’s penal system is in crisis. The number of those incarcerated tops 160,000, having doubled during the previous thirteen years. Notwithstanding the announcement of a massive prison building programme by a new ambitious and charismatic Home Secretary after the 2010 General Election, an overstuffed criminal statute book has continued to produce overstuffed prisons. Even the building programme itself loses popularity and momentum after a stream of scandals involving privately run establishments, and more and more voters and members of parliament begin to object to both the cost and location of new American-style penitentiaries or “super-prisons” in their own back yards. 

Who are the additional inmates of this vast estate (equivalent in numbers to well over two average parliamentary constituencies)? Alongside violent and sexual offenders there are still ever increasing numbers with problems and criminality related to drug and alcohol abuse and poor mental health. 

Then of course there are the large numbers of failed asylum seekers and other migrants who over the past decade became increasingly subject to criminal sanction for the sheer audacity of seeking refuge or advancement in the United Kingdom. 

There is the “anti-social brigade” as they were named (after the innovative new court orders of the early years of the century), many of them young and angry amidst a general population of advancing average age.  This rather large group found its way into prison on an accelerated track. Not via conventional criminal offences and trials - all that rather quaint 19th century nonsense; wigs, gowns and presumptions of innocence. They came via criminal sanctions for breaching “ASBOs” and a whole host of copycat orders and powers. These placed ever-broader discretion with community courts (as magistrates courts came to be re-branded), local authorities and now elected local police chiefs who create bespoke criminal codes for an individual person, group (often the young) or locality.

Finally and importantly for present purposes, there are the “refusniks”.  This not insubstantial and growing category of offender contains those who rightly or wrongly, view themselves as “political” offenders and prisoners. 

Some breached ever-tougher anti-speech or protest laws- some of them  deliberately. One former director of Liberty got into the habit of illustrating the dangerous breadth of a speech offence against “encouraging or glorifying terrorism”.  “What if I suggested…”, she would say in public (in the days before the Zimbabwean dictator Robert Mugabe fell in 2008) “…if I suggested that Mr Mugabe is a very bad man, a ruthless dictator with such a grip on his people and country that he may only be removed by force? Have I just committed an imprisonable criminal offence here in Lincolns’ Inn?”. This passed for rhetorical flourish back in 2007, in the dying days of the Blair Government that had previously denied the sheer breadth of the offence. A few years later, a police chief facing re-election and a local community court provided the campaigner in question with a sabbatical to remember.

The most refusniks however, are generated by the introduction of fully compulsory identity cards. They are a mixed group in terms of gender, race and geography, though generally much older and better educated than the average prisoner. In 2020, they are causing quite a stir, not least for the fact that there are several former MPs (at least one from each of the main political parties) and a 99 year-old World War II veteran in their number. Convicted for persistent violations of the now much enhanced Identity Card legislation (with a range of penal sanctions for non-cooperation with the scheme- refusals to register, failure to update information and destruction of cards etc), they sit alongside others who claim not to have wilfully offended but suffered miscarriages of justice as a result of the mismanagement and technical failures of the National Identity Register. 

Even as popular, media and political opposition to the “plastic poll tax” grows,  those sympathetic to the refusniks are genuinely split on whether they can publicly condone the deliberate decision to offend the criminal law as passed in a democracy.  Nonetheless, recent opinion polls show that these people enjoy widespread public respect (including amongst those who are indifferent to or supportive of identity cards). In an age of low political party membership, voter turn-out and high general cynicism about politics, these people are thought to represent, conviction, courage and sacrifice.

At this point a young journalist seeking yet another angle on the ID card refusniks, re-discovers for the public political consciousness section 3 (1) of the Representation of the People Act 1983:

“A convicted person during the time he is detained in a penal institution in pursuance of his sentence…is legally incapable of voting at any parliamentary or local election.”
Politicians and the popular media are horrified. Whether or not the refusniks were morally justified in decisions wilfully to disobey these laws as passed by parliamentary majorities, should the price of incarceration come with the additional penalty of being ruled out of subsequent elections which might reshape the law and majorities in question? Can such an outcome be consistent with democratic theory itself?

There ends my dark futuristic horror story. Some of you realise that I am no Stephen King. Others may think that I’m not nick-named the Grim Reaper for nothing and begin to question your choice of evening entertainment. Poor attempt at science fiction - perhaps. A scare story, exaggerated, deliberately designed to make a stark point - absolutely.  For while I don’t for a moment believe that we will tolerate such a future, I paint it deliberately and unashamedly in order to consider what I believe to be our strange attitude to votes and prisons and indeed to the nature of rights, freedoms and democracy more generally.

I must at the outset confess to barely having known let alone thought about the blanket bar on prisoner voting in this country until UNLOCK and the Prison Reform Trust launched the “Barred from Voting” campaign in the Spring of 2004.  However from the moment that the great Juliet Lyon asked me to speak at a public meeting on the subject, I saw national policy on this issue as far greater in political significance than first impressions might indicate.

Most vaguely politically interested people hold some sort of view of crime and punishment in general. In particular, they justify various versions of the latter (including prison) with their own personal mix of narrow public protection (in physically separating dangerous felons from others in society), deterrence (based on the idea that the fear of imprisonment will deliver obedience to the criminal law), rehabilitation and pure retribution. Many of us will have long and fiercely debated just how much weight should be given to these various societal justifications for incarceration, the answers being largely determinative of our attitudes to both prison numbers and reform.

Similarly, prison policy “hawks and doves” are often divided on the basis of their general attitude to questions relating to why people offend. One of the reasons why the famous New Labour slogan “Tough on crime: Tough on the causes of crime.”, will go down in campaigning history, is that prior to its advent, social progressives and conservatives were often partly caricatured on the basis of whether they believed in societal or individual responsibility for criminal offending behaviour. 

Yet whatever political pigeon-hole or pet theory we own or occupy, who can build a truly rational punishment theory for the blanket literal disenfranchisement of prisoners (other than those imprisoned for fine default and contempt of court and more recently- those on remand)? 

Instead, I would argue, we instinctively accept or challenge the legislative ban (dating back to 1870) on the basis of our attitudes to democracy more generally; the issue providing a useful test of enthusiasm for or ambivalence towards the very idea of human rights in a democracy. 

If as I do, you believe in the post-war universal human rights’ framework, you believe that everyone (regardless of personal characteristics, conduct or circumstances) is entitled to dignity, equal treatment and fairness, that we are born with a shall bundle of non-negotiable rights and freedoms that even democratic majorities are not entitled to strip us of. For some, this conviction is almost a matter of faith, stemming from a belief in the common bond between human beings and their inherent special nature.

Others base a notion of human rights on the logic of what is required to keep democracy from imploding, the oxygen of free speech, fair elections etc. a whole host of civil and political rights in particular, designed to ensure that today’s majority does not fossilise but continues to renew and reform itself, with the possibility that even minority interests and opinions might gain ground over time.

Either way, this world view requires rational and rigorous justification before a person’s rights and freedoms may be interfered with - a genuine and legitimate societal aim pursued by rational and proportionate means.  Thus, even extremely lengthy deprivation of the vital right to liberty itself may be justified following criminal conviction and sentence (with the various historic philosophical basis for such an approach). However, even where the physical liberty of the subject is lawfully interfered with, other additional punishments which are not somehow inevitable or ancillary to the incarceration itself must be separately justified. 

Such an approach ensures that no one (including the properly convicted murderer) should be subject to torture or inhuman and degrading treatment. It ensures that a certain level of personal correspondence and family contact may be preserved and that there might be the possibility of faith observance, even in prison.

At this point, any rights’ sceptics in the room might be questioning whether we really need human rights principles in order to deliver humane prison regimes in the civilised world. I would ask them to reflect on how many elections have been fought, let alone won on the issue of prison reform and how much “humane” policy has had to be won in the courts in London, Edinburgh and Strasbourg.

So if the human rights’ world view requires justification for interference- how can voting bans be justified? The answer is with considerable difficulty. Even if you take the view that there is no need to look to the deeper philosophical underpinning of a criminal punishment lawfully imposed, you run into the difficulty that the voting ban is automatic and therefore completely arbitrary in nature.  Deprivation of voting rights is not decided or even expressly articulated by a sentencing judge in court, it is merely imposed by the community via its legislators and at that, without truly deliberate, let alone rational debate in the modern and crucially (from a human rights perspective) post-war era.

If one attempts to expose even potential justifications to anxious scrutiny, one meets further logical difficulty. How does the ban sit with the traditional alternative or complimentary theories of criminal punishment and incarceration? 

It is hard to see how strict short-term public protection (through physical separation) is advanced through disenfranchisement without rather fanciful and completely avoidable scenarios involving the spread of subversive political ideology or demands amongst the prison population. In a piece in the Daily Telegraph, Jonathan Aitken describes this fear as the “atmospherics of a marginal seat during the run-up to an election in which every vote counts”. 

In a piece that is far more “unworldly” than the “unworldly judges sitting in European courts” who Mr Aitken impugns for having “no idea what life is like at the coalface of Britain’s overcrowded prison system”, a supplementary argument relating to prison order, discipline and safety almost emerges.  Mr Aitken fears that the level of prisoner interest and debate during an exciting election campaign might become so heated that it would is the cause of prisoners “getting lairy with screws” (in inverted commas and helpfully and rather charmingly translated for the Telegraph reader by the author as being “uppity and argumentative- or worse- with the officers”). Mr Aitken will no doubt take great comfort from the fact that neither the Prison Governors Association nor current or former Chief Inspectors of Prisons share his worst fears and instead support prisoner voting rights.

Then there is deterrence. By definition, the people effected by this policy have failed to be deterred from their offending even by the threat of criminal conviction and imprisonment. Can it really be argued that at a time of falling general voting interest and political engagement, the threat of formal legal (as opposed to social) disenfranchisement constitutes a deterrent against the type of crime that warrants imprisonment?

Rehabilitation? Not always the most popular political theory of imprisonment - not least because prisons are so bad at it. In any event, disenfranchisement itself, as well damaging notions of “civic death” that sit behind it must surely be counter-productive to any idea of prison as a positive, reflective and educational experience. 

This leaves only pure retribution as a vaguely credible justification of depriving those sentenced to prison, of the vote. Yet even theories of retribution call for some kind of internal logic for the idea eg. that punishment should fit crime in its nature and gravity. On any such analysis, deprivation of voting rights seems a rather petty or even spiteful punishment prone (especially when inflicted on the blanket basis), to being either inconsequential (and therefore ineffective), in relation to an offender who doesn’t care (or perhaps even know about the ban and quite possibly never even votes on the outside) or disproportionate to one who does. 

So the nature of our disenfranchisement policy fails to stand up to Human Rights scrutiny, as now evidenced by very clear Chamber and Grand Chamber judgments of the European Human Rights in the case of Hirst v the United Kingdom.. This will be as unsurprising as it is unpersuasive to those who care for human rights’ theory, lawyers and judges about as much (or less) as they care for convicted prisoners.

Surely the “rights’ sceptics” as I shall respectively refer to them (and there are so many of them that it is wise to refer to them respectfully), can be let off the intellectual hook with a completely alternative world view in which prisoner disenfranchisement is pure common sense.

“Rights come with responsibilities” they often argue. As a general proposition this rolls off the tongue and conscience with considerable ease.  However a rights’ sceptic has a particular take on how rights and responsibilities fit together. To him or her, this isn’t just a short hand for describing how human beings are connected to each other in healthy societies  by a whole host of ethical and legal rights and obligations- some corresponding, others in parallel or completely unrelated. My moral and legal right to privacy for example is partly protected by your moral and/or legal responsibility not to snoop unduly but possibly completely uncontingent upon my ethical duty to vote. For the rights’ sceptic, rights are neither universal nor inalienable but completely contingent upon the adequate discharge of precisely equal and opposite moral and/or legal responsibilities.

Simply put, you either earn your right by good behaviour or lose it upon abrogation of some equivalent responsibility. This very common analysis creates grave problems. not merely for those who have erred like convicted criminals, but also for those who have yet to enjoy even the barest opportunity to contribute to society. How do newborn babies and newly arrived asylum seekers score in such an equation? Further why on earth would you not subject a ruthless dictator like Saddam Hussain to degrading treatment in public and then execution?

For these “contingent rights” are in fact not rights at all but mere privileges liable to summary removal at the whim of the enfranchised political majority community. The view may be described as a robust communitarianism that knows best about the needs of the good society, and where the sheer weight of numbers provides the right and the wrong. indeed all the answers to the various difficult questions facing society. 

Of course I would argue the many ways in which this populist theory is dangerous both to the rights and freedoms of minorities in particular, and to healthy society more generally. However, for present purposes it is probably sufficient to point up how dangerous disenfranchisement is to even this rather Neanderthal view of democracy. We may be well used to its proponents (on all sides of the political spectrum) trashing cultural pluralism and equal treatment law, independent unelected judges and fair trial rights, prissy bourgeois notions of personal privacy etc etc. particularly when placed in suggested tension with the law and order or security agendas. If human rights generally are little more than jurisprudential mumbo jumbo and there are no “higher laws” than those passed by the greatest number for the greatest good- so be it, but surely the right to vote becomes even more important. 

How can it possibly be  (as a leading Daily Mail journalist and commentator writes) that :

“…the universal franchise, which is less than a century old” is “not a right on which our humanity depends but instead a privilege requiring responsibility by those who exercise it.”
What a terrifying thought? Voting as a privilige contingent upon responsible use. Who shall be the arbiter of responsible voting? Today’s Government or political majority? How long does democracy last under such circumstances and how may it be at all distinguished from the tyranny of mob rule?

In fairness, most opponents of prisoner voting are unprepared to push the argument to its logical conclusions and rest instead on political pragmatism or judicial deference. Wouldn’t public support of prisoner voting constitute political suicide? Alternatively, what business have judges adjudicating on this issue, especially given the range of different practices within Europe?

Eighteen European countries including Ireland, the Netherlands and Spain have no ban. Eight only disenfranchise some categories of sentenced prisoners. France and Germany also courts the discretionary power to impose loss of voting rights as an additional punishment. The UK sits with eight other European countries who automatically disenfranchise all sentenced prisoners- Armenia, Bulgaria, the Czech Republic, Estonia, Hungary, Luxembourg, Romania and Russia.

In any event, these are not principled arguments about the rights and wrongs of prisoner voting. The latter argument is not about the issue itself but about whether it should be finally determined in courts of law, parliament or wider public opinion. The former is an argument based, in my view on a rather pessimistic and patronising view of public opinion and the ability of a whole host of players - legal, political and civil society – to engage with it, inform and even lead it with calm rational debate.

Further, the two arguments run against each other, I am all for democratic politics and the idea that human rights principles provide an ethical as well as a legal framework capable of informing politics as well as litigation. I am all for the view that representative legislatures are better equipped than courts to determine the many competing interests engaged by all sorts of policy questions. Nonetheless, when fundamental human rights are engaged, if our elected representatives expect “deference” or a certain respect or constitutional humility from unelected judges- that expectation, (that right) really does come with responsibility.  The awesome, perhaps thankless burden in question is to do better for an argument than “voting rights for convicted criminals would make the public angry”. The anger must be unpacked, analysed and if necessary challenged.

Forgive the proverbial taxi driver anecdote but I cannot resist it.  A short while ago I climbed into a London cab to receive a knowing and not completely warm look from the driver. 

“Aren’t you that Chakrabarti Liberty woman from the television?”

I was surprised and not a little nervous at this degree of precision.

“No”, I so wanted to reply. “I’m Reeta Chakrabarti the BBC political journalist.”
As honesty overcame me, I soon heard the gentleman’s concerns about human rights based his considerable consumption of various news media.

Surely I had to agree that human rights had gone a bit too far. Suspects’ rights to Kentucky Fried chicken on demand. Prisoners’ rights to drugs, pornography and wide plasma-screened TV.

I did my best to suggest that none of us believe everything we read in the papers. He readily understood and agreed. However he didn’t think convicted prisoners should enjoy rights at all. Surely these had been relinquished at the moment of offending. I asked him if he really meant this. Did he include prisoner rights not to be subject to inhuman and degrading treatment or torture? He most emphatically did not. Before long and with little provocation from me, he was musing on plasma television screens not so much as an outrageous luxury with which to reward past offending but as a cheap containment tool used to mollify rather than rehabilitate the residents of Britain’s overcrowded prisons.

It is dangerous to dwell too long on such an anecdote. I do not want to exaggerate either my silver tongue or the taxi driver’s newly found heart of gold. However, this is not for me an isolated experience but a heartening example of a relatively high level of decency and logic amongst the so-called “general public”.

Sure enough, these characteristics can be sorely tested at moments of heightened fear of crime. But nonetheless, I am an optimistic who believes that people are generally more decent and rationale than not. Life and work and more importantly the success stories of organisations like the Prison Education Trust merely enhance that optimism.

The tragic irony in my view has been that while there is no voting in prisons, successive Governments and oppositions have sought to win votes in these establishments. From “Prison Works” to “Tough on Crime” rhetoric, Messrs Howard and Blair have fought an authoritarian duel on the dangerous territory of Home Affairs. 

The further irony is that authoritarian politicians are almost inevitably doomed to failure against their own criteria. The promise of the risk- free society, achieved by ever more laws and prisons, is emotionally comforting at a moment of fear and may generate votes in the short term. In the longer term however, it is doomed to failure and the politician who survives too long on the populist knee-jerk will ultimately be caught out on undeliverable promises.  The realisation of this truth may even have indirectly dead to the dismantling of the Home Office itself.

Must we continue down this path? I wonder.

Forgive me ending where I began in 2020 but this time in an alternative vision of the future.

The prison population has fluctuated at around 80,000 for well over a decade. Prison reformers and other bleeding hearts continue to argue that this is still too high but there are signs that it may be slowly declining.

The bleeding hearts have been joined by whole host of militant tax payers and indeed pensioners who would like to see greater value for their public money. 

Home Affairs politics is now much more a debate about value for money, rehabilitation and crime prevention and altogether less heated and partisan.

Some modern historians attribute the change to a range of large and small moments beginning in the Spring of 2007. A former Lord Chief Justice gave an extremely compelling interview on the Radio 4 Today Programme about the need to be franker with the general public about the true cost of prisons. With considerable political flair he called for the Sentencing Guidelines Council to be enhanced along the lines of the independent Bank of England. It was a fleeting media moment - perhaps but the Chancellor of the today - a would-be Prime Minister who prided himself on prudence, happened to be listening.

A fairy tale designed to end on a high note – maybe and maybe not.
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